Assembly Bill No. 1033

CHAPTER 346

An act to amend Section 11346.3 of the Government Code, relating to
state agency regulations.

[Approved by Governor September 14, 2016. Filed with
Secretary of State September 14, 2016.]

LEGISLATIVE COUNSEL’S DIGEST

AB 1033, Eduardo Garcia. Economic impact assessment: small business
definition.

Existing law, the Administrative Procedure Act, governs, among other
things, the proceduresfor the adoption, amendment, or repeal of regulations
by state agenciesand for the review of those regulatory actions by the Office
of Administrative Law. Existing law requires a state agency proposing to
adopt, amend, or repeal specific administrative regulations to assess the
potential for adverse economic impact on California business enterprises
and individuals and to prepare an economic impact assessment, as specified,
that addresses, among other things, the creation or elimination of jobswithin
the state.

This bill would, with certain exceptions, authorize a state agency, when
preparing the economic impact assessment, to use a consolidated definition
of small business to determine the number of small businesses within the
economy, aspecific industry sector, or geographic region, and would define
“small business’ for that purpose as a businessthat isindependently owned
and operated, not dominant initsfield of operation, and has fewer than 100
employees.

The people of the Sate of California do enact as follows:

SECTION 1. Section 11346.3 of the Government Code is amended to
read:

11346.3. (a) A state agency proposing to adopt, amend, or repeal any
administrative regulation shall assess the potential for adverse economic
impact on California business enterprises and individuals, avoiding the
imposition of unnecessary or unreasonable regulations or reporting,
recordkeeping, or compliance requirements. For purposes of thissubdivision,
assessing the potential for adverse economic impact shall require agencies,
when proposing to adopt, amend, or repeal a regulation, to adhere to the
following requirements, to the extent that these requirements do not conflict
with other state or federal laws:
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(1) The proposed adoption, anendment, or repeal of a regulation shall
be based on adequate i nformati on concerning the need for, and consequences
of, proposed governmental action.

(2) The state agency, prior to submitting a proposal to adopt, amend, or
repeal a regulation to the office, shall consider the proposal’s impact on
business, with consideration of industries affected including the ability of
Cadliforniabusinessesto compete with businessesin other states. For purposes
of evaluating the impact on the ability of California businesses to compete
with businesses in other states, an agency shall consider, but not be limited
to, information supplied by interested parties.

(3) Aneconomicimpact assessment prepared pursuant to this subdivision
for a proposed regulation that is not a major regulation or that is a major
regulation proposed prior to November 1, 2013, shall be prepared in
accordancewith subdivision (b), and shall beincluded intheinitial statement
of reasons as required by Section 11346.2. An economic assessment prepared
pursuant to this subdivision for a major regulation proposed on or after
November 1, 2013, shall be prepared in accordance with subdivision (c),
and shall beincluded intheinitial statement of reasonsas required by Section
11346.2.

(b) (1) A state agency proposing to adopt, amend, or repeal aregulation
that is not amajor regulation or that isamajor regulation proposed prior to
November 1, 2013, shall prepare an economic impact assessment that
assesses Whether and to what extent it will affect the following:

(A) The creation or elimination of jobs within the state.

(B) The creation of new businesses or the elimination of existing
businesses within the state.

(C) The expansion of businesses currently doing business within the
state.

(D) Thebenefits of the regulation to the health and welfare of California
residents, worker safety, and the state’s environment.

(2) Thissubdivision does not apply to the University of California, the
Hastings College of the Law, or the Fair Political Practices Commission.

(3) Information required from a state agency for the purpose of
completing the assessment may come from existing state publications.

(4) (A) For purposes of conducting the economic impact assessment
pursuant to this subdivision, a state agency may use the consolidated
definition of small business in subparagraph (B) in order to determine the
number of small businesses within the economy, a specific industry sector,
or geographic region. The state agency shall clearly identify the use of the
consolidated small business definition in its rulemaking package.

(B) For the exclusive purpose of undertaking the economic impact
assessment, a“ small business” meansabusinessthat isall of thefollowing:

(i) Independently owned and operated.

(ii) Not dominant initsfield of operation.

(iii) Has fewer than 100 employees.

(C) Subparagraph (A) shall not apply to a regulation adopted by the
Department of Insurance that applies to an insurance company.
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(c) (1) Each state agency proposing to adopt, amend, or repeal a major
regulation on or after November 1, 2013, shall prepare a standardized
regulatory impact analysis in the manner prescribed by the Department of
Finance pursuant to Section 11346.36. The standardized regulatory impact
analysis shall address all of the following:

(A) The creation or elimination of jobs within the state.

(B) The creation of new businesses or the elimination of existing
businesses within the state.

(C) Thecompetitive advantages or disadvantages for businesses currently
doing business within the state.

(D) Theincrease or decrease of investment in the state.

(E) Theincentivesfor innovation in products, materials, or processes.

(F) Thebenefitsof the regulations, including, but not limited to, benefits
to the health, safety, and welfare of Californiaresidents, worker safety, and
the state’'s environment and quality of life, among any other benefits
identified by the agency.

(2) Thissubdivision shall not apply to the University of California, the
Hastings College of the Law, or the Fair Political Practices Commission.

(3) Information required from state agenciesfor the purpose of completing
the analysis may be derived from existing state, federal, or academic
publications.

(d) Any administrative regulation adopted on or after January 1, 1993,
that requires a report shall not apply to businesses, unless the state agency
adopting the regulation makes a finding that it is necessary for the health,
safety, or welfare of the people of the state that the regulation apply to
businesses.

(e) Analyses conducted pursuant to this section are intended to provide
agencies and the public with tools to determine whether the regulatory
proposal is an efficient and effective means of implementing the policy
decisions enacted in statute or by other provisions of law in the least
burdensome manner. Regulatory impact analyses shall inform the agencies
and the public of the economic consequences of regulatory choices, not
reassess statutory policy. The baseline for the regulatory analysis shall be
the most cost-effective set of regulatory measuresthat are equally effective
in achieving the purpose of the regulation in a manner that ensures full
compliance with the authorizing statute or other law being implemented or
made specific by the proposed regulation.

(f) Each state agency proposing to adopt, amend, or repeal a mgjor
regulation on or after November 1, 2013, and that has prepared a
standardized regulatory impact analysis pursuant to subdivision (c), shall
submit that analysis to the Department of Finance upon completion. The
department shall comment, within 30 days of receiving that analysis, onthe
extent to which the analysis adheres to the regulations adopted pursuant to
Section 11346.36. Upon receiving the comments from the department, the
agency may update its analysis to reflect any comments received from the
department and shall summarize the comments and the response of the
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agency aong with a statement of the results of the updated analysisfor the
statement required by paragraph (10) of subdivision (a) of Section 11346.5.
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